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Debbie Burke ~ Editor

BEFORE putting pen to paper to write
this, our last editorial of 2006, | took a
little time to look back at my first
editorial of this year. | was not
altogether surprised to find that the
issues we highlighted in the January issue
of Costs Recovery News - costs
estimates, technical challenges to
conditional fee agreements, proportionality
- still feature heavily in this edition. The
new cases we cover in this issue
illustrate just how much discretion the
courts have when making a costs order.
No step can afford to be taken during
the course of the case without the fee
earner bearing in mind the potential cost
consequences of that step.

We often concentrate on costs recovery
in contentious work but of course the
guiding principles of planning and
assessing the case at every stage apply
equally to non-contentious work. The
article by Victoria Hopkins, who is a
fellow costs draftsman and an assessor
for the Law Society's Remuneration
Committee, makes fascinating reading.
There but for the grace of God......

While going to press we have heard that
permission to appeal has been refused
by the House of Lords in the Garrett
case. There is no news yet on the Myatt

appeal. We will assess the implications
for solicitors and report in more detail in
the next edition.

It only remains for me to wish all of our
readers a Very Merry Christmas and a
Happy and Prosperous New Year.

Costs Recovery News - Important information

FROM JANUARY 2007, we will be moving to a quarterly e-mail only
format for Costs Recovery News

To receive future issues by e-mail, simply visit our website at
www.dbcosting.co.uk and click on the
“Costs Recovery News - subscribe” button.
This will ensure that you will continue to have all of the latest

costing information at your fingertips.

l Recent Cases...

Winners and losers

THE Claimant firm of estate agents
had discovered that a former
employee had removed confidential
information prior to her leaving to go
to work for the Defendant. The
Claimant sought undertakings from
both the former employee and the
Defendant for the return of the
information. The Defendant initially
failed to respond to the Claimant's
request, although it subsequently
reported that it had been investigating
the matter. The Claimant issued
injunction proceedings which were
dismissed by consent on the
Defendant giving the requested
undertakings. The Judge directed that
the former employee should pay the
Claimant's costs and that the Claimant
should pay the Defendant's costs of
the application, because the same was
premature, and that as there was no

evidence against the Defendant, the
Claimant had failed in its action!

The Court of Appeal found that the
judge had erred in principle in
awarding the Defendant its costs. The
question to be considered was
whether, had the Defendant not given
the undertakings sought prior to the
hearing, the Claimant would have
won on the application. The fact that
the Defendant had given the
undertakings showed that the
Claimant would have won and that
the application was a reasonable step
to take, bearing in mind the fact that
so far as the Claimant was concerned
time was of the essence.

Fox Gregory Ltd v Hamptons Group Ltd (2006)
CA (Civ Div) 04.10.2006

[no neutral citation number as yet]
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l Recent Cases...

still with us after all this time!

CFA Regulation 4

IN this decision, the tests referred to in
Garrett & Myatt were instrumental in
finding that Regulation 4 had been
complied with.

The Claimant had suffered serious and
complex injuries as a result of a
motorcycle accident. The Claimant's
first solicitors were DAS Panel Solicitors
who had represented him under his
DAS legal expenses insurance. The
Claimant became dissatisfied with his
solicitors and instructed Irwin Mitchell.
At first, IM acted on a private client basis

but, on 8th January 2003, the Claimant
entered into a CFA together with an
ATE insurance policy. Damages were
finally agreed on the second day of the
trial in the sum of £1.6 million.

The claim for costs was served and the
Points of Dispute raised questions of the

legal expenses insurance policy and of

compliance with Regulation 4. The
replies accepted that there was a BTE
policy under which the Claimant's first
Solicitors had acted but argued that

because DAS had declined to indemnify

DEBORAH BURKE COSTING LIMITED

Law Costs Draftsmen and Consultants

WHY ARE SO MANY SOLICITORS FIRMS NOW INSTRUCTING
USTO HANDLE THEIR COSTS RECOVERY?

“Reforms are centred on a sustainable market-
based approach that gives the most efficient
providers incentives to continue in operation and
grow their businesses’

Vera Baird, the Legal Aid Minister

It is clear that the legal landscape is changing
forever...but what difference will this make to
you personally?

e Will work come to you as easily asit did in the
past? No, it won't.

e |s competition between you and other lawyers
and non-lawyers on service and price going to
intensify in the very near future? Yes,
significantly.

e Will there be intensive scrutiny of fee earners
case management skills, the overheads required
by fee earners to earn their fees and the way in
which fee earners deliver services to clients?
Without a doubt - don't forget the vision of
“Tesco law”.

o Will the financial pressure on solicitors
practices lessen? Not unless they are ahead of
the competition.

o Will the fallout from Clementi, Carter et al only
affect you'if you areinvolved in low value, high
volume pi work? No - all fee earners will feel
the impact of thislegal revolution.

Access to justice requires “sound legal advice and
the presence of business skills necessary to provide
a cost effective service in a consumer friendly
way”

David Clementi

What difference will we make to you?

An ongoing relationship with Deborah Burke
Costing Limited is part of the solution to the
threat you face to your profit and, by
implication, your survival.

e You can concentrate on fee earning work - we
will track down the missing disbursements and
liaise with counsel and experts to make sure that
the claim for costs is accurate and complete.
We will tell you about difficulties on files -
forewarned is forearmed.

e |ncreased invoicing - we will find the potentially
lost profit costs on your file - the time not
recorded, the time which has been recorded
but which doesn't get entered onto your
computerised system, the time of other fee
earners which is obliquely referred to but not
itemised.

e You'l have confidence in your costs recovery -
we will advise you on how to increase your
efficiency and your ability to deliver the legal
service you provide. You can rely on the
information we give you and plan accordingly.

Contact us to find out what a difference we can make to your costs recovery - or send us your files today.
Equity House, 47 Burton Street, Melton Mowbray, Leicestershire LE13 1AF
Tel: 01664 482866 Fax: 01664 482867 A&

The Association of Law Costs Draftsmen
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the Claimant in respect of work
undertaken by IM, (who were not on
the DAS panel) and because any BTE
insurance would not have given
sufficient cover, it was appropriate for a
CFA to be entered into.

Certain inconsistencies in the Replies to
the Points of Dispute and subsequent
information/documentation disclosed,
resulted in the claimant's solicitor at IM
serving a witness statement. The
solicitor  attended the detailed
assessment hearing and was questioned
by counsel for both parties. The detailed
assessment was then adjourned for
counsel to serve written submissions.

Master Wright found that although IM
had not had sight of the DAS policy, the
Claimant was aware of it when he first
instructed them, and the solicitors who
had conduct of the matter were well
aware of the terms of DAS policies of its
kind. The Claimant was a professional
quantity surveyor, described by his
solicitor as '[an] educated and
articulate man who was keen to
understand all aspects of his legal
representation ... he is university
educated, ... he stands out in particular
for the inquisitive and pertinent nature
of the questions he asked about both
the medical and legal issues - which
includes issues relating to costs'.

Master Wright further commented that
although the guidance in paragraphs 71-
77 in Garrett & Myatt was not exhaus-
tive, 'given the nature of the client, the
circumstances in which Irwin Mitchell
were instructed and the nature of the
claim, it seems to me to have been
reasonable for Irwin Mitchell to have
dealt with the matter as they did".

He concluded that the conditions
specified in paragraph 107 of the
judgment in Hollins, i.e. 'the conditions
applicable to the CFA by virtue of
section 58 of the 1990 Act, had been
sufficiently complied with in this case’.

Keith Lewis James White and Mark Peter Revell [2006]
EWHC 90054 (Costs)
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l Recent Cases...

More on CFAs - dead but refusing to lie down

THE Defendant in the case of John
Michael Hutchings and The British
Transport Police Authority served a
Part 18 request for further information
in an attempt to find a technical point
that would render the Claimant's CFA
unenforceable. The Defendant submitted
that 'now the CFA Regulations have
been revoked ... the point of principle
remains that the paying party is entitled
to know whether a Claimant has acted
reasonably in entering into the particular
funding arrangement'.
The request raised |3 questions,
subsequently reduced to six of which
two were ultimately ineffective. Senior
Costs Judge Hurst, sitting as a Recorder
in the Central London County Court,
had no doubt that the Part |8 request
'was a brash and ill considered attempt
to uncover information which would
enable the Defendant to challenge the
Claimant's bill on a technical point, in the
hope of being able to demonstrate that
the CFA Regulations had not been
complied with, and that therefore no
costs at all were payable'. He then took
the opportunity to give guidance as to
how CPD 35.7 allows a party which
serves Points of Dispute, when the
receiving party is claiming an additional
liability, to request for
information about other methods of
financing the litigation. Senior Costs

include a

Looking to recruit law professionals?

Advertise your role for just £195+vat
Contact us on 0870 766 7650

For cost-effective advertising, keep it simple:

’ simplylawjobs.com

Judge Hurst indicated that whilst the
overriding objective must be borne in
mind and in particular the requirement
of proportionality, 'a paying party must
however be in a position to understand
the claim for costs being made against it,
and is entitled to challenge items which
it feels to be disproportionate and
unreasonable'. He set out the questions

l Cases in Brief...

which the paying party can legitimately
ask.

i)  Does the Claimant have insurance?
iy  With whom?

iii) Does the Claimant have any legal
expenses insurance?

Senior Costs Judge Hurst Sitting as a Recorder in the
Central London County Court |1.10.2006
[no neutral citation number as yet]

Say what you mean!

FOLLOWING a complex and lengthy
criminal case, most of which took place
in the United States of America, the
Defendants in the criminal case
(including Mr Brewer) stood trial at
Southwark Crown Court. At the end of
the criminal trial, the judge directed the
jury to return “not guilty” verdicts. The
Claimant's counsel obtained an order
for costs to be paid, both in respect of
Mr. Brewer's out of pocket expenses
after the grant of legal aid, and also to
cover a period of time prior to the grant
of legal aid where other expenses were
incurred.”

Two claims for costs were submitted,
one by the Claimant's English Solicitors
and one in respect of work done by an
American  attorney (who  had
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subsequently married the Claimant!).

Whilst the majority of the judgment is
case specific it is worth mentioning
because of comments made in the final
three paragraphs, that “Practitioners
should ensure that, where separate and
to some extent conflicting claims [for
costs] are to be presented, they should
be presented together in a manner
which makes clear the relationship
between them”. In practical terms, this
case serves as a good reminder that
everything possible must be done to
present a claim for costs with clarity.
This is particularly important where the
order made is in any way out of the
ordinary.

The Queen on the Application of Frederic Peter Brewer and
Supreme Court Costs Office [2006] EWHC Civ 1944
(Admin)
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Enforcing costs orders against a legally aided party - What's the hurry?

FAILURE to enforce promptly a costs
order (interlocutory or final) made
against a legally aided party, represents a
significant trap for the unwary in the
form of Section Il of the Access to
Justice Act 1999. Section | | provides the
mechanism for determining what, if any,
amount it is reasonable for the legally
aided paying party to pay in respect of
the costs order made against that party.
Regulation 10 of the Community Legal
Services (Costs) Regulations 2000
provides such an application to be made
within three months of the order in
question.

The case of Hatton -v- Hopkins involved
complicated and drawn out litigation
between the parties, one aspect of which
was that a costs order was made in Mr
Hatton's favour in March 2003 against
the legally aided defendants.

The bill of costs was prepared and
detailed assessment proceedings began in
June 2003. So far so good.

However, Mr Hatton failed to make a
Section || application within three
months of the costs order made in his
favour. The specific facts of the case and
the judgment given in October 2005
make interesting reading for those of you
who have time.

However, the implications of the
judgment are far reaching. It has
confirmed that a Section || application
must be made, if at all possible, within
three months of the costs order.
Crucially, Mr Hatton's decision to wait
until all proceedings had concluded
between the parties was held to have
been wrong (although the position might
have been different in relation to the
outcome of any appeal).

Interestingly, the judgment did not
specifically rule on whether making one
unsuccessful application for an extension
of time would prevent a later application
on different grounds. Equally, the
judgment did not deal with the situation
where an unsuccessful application is
made on one ground, but because of a
change of circumstances, a further
application on the same ground could be
made.

Where the legally aided paying party is
unlikely to be assessed as liable to make
any contribution towards the costs of the
receiving party, the matter can, perhaps,
be safely left. However, if there was any
chance that a Section || application is
necessary, both that application and the
detailed assessment process will both
need to be commenced within three
months of the costs order in question.

Adept Legal Costs

No.1 for Legal Costs Recruitment throughout the UK

ThisMonth's Top Jobs!

Criminal Draftsperson London £25-£35,000+Bens
Would you like to work on High Profile Criminal cases? This role is to
provide key support to both the individual fee earners and to the department
generally and you will be required to maintain knowledge of current and
completed cases. Dealing with mainly Claimant Criminal Work so some
knowledge of CPR and Legal Services Commission procedures would be
advantageous but not essential as full training will be provided. REF: 15657

Costs Draftsperson Leeds £20-30,000+Bens
Are you committed to enhancing your technical knowledge and practical
experience? Can you maintain the highest possible standards in quality and
presentation? Working for a well established Costs agency you will be
engaged in al areas of Costs for both private and legally aided clients.

REF: 15789

Costs Draftsperson Leicestershire £18-£25,000+Bens
Working in town centre offices within easy access of transport and onsite
parking, this expanding Costs Agency are looking for a Costs Draftsman to
join their busy team.  You will be handling all areas of civil costs including
legal aid cases across a broad and diverse client base. You will aso be given
the opportunity to partake in the firms flexible working scheme.

REF: 14873

Costs Draftsperson Surrey £25-£35,000+Bens
Would you like to develop a Costs Team within a forward thinking expanding
Surrey based firm? Handling all aspects of Solicitors Costs you will have at
least 4 years experience and the ability to educate fee earners and senior
management in Costs. Experience of Detailled Assessment hearings is
essential asis strong communication and CPR knowledge. REF: 15922

Do you need?

Costs Draftspersons
Costs Negotiators
Costs Managers

With 3 years' specialisation in Legal Costs recruitment we have a
comprehensive database of Candidates currently available throughout the UK
available for immediate interview.

See our UK Legal Costs Salary Survey at:
(please note case sensitive)
www.adept-recruitment.co.uk/mailers/L egal CostsSurvey.pdf

Please Contact:

Ben Pitts

020 7240 2390

|egal costs@adept-recruitment.co.uk . ‘ :q

| Audited &4

Adept Legal Costs

Covent Garden

London WC2B 5JS
www.adept-recruitment.co.uk

Adept isamember of The Recruitment & Employment Confederation and passed
the new Audit on compliance of REC procedures.
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l Useful Information...

Keeping your client ‘on side’

by Victoria Hopkins
of Hopkins Legal Costs Limited
Tel: 01590 676760

IN my work as an assessor for the Law
Society's  Remuneration  Certificate
Department, | frequently have to
recommend reductions to solicitors' bills.
The vast majority of those reductions are
not the result of shoddy or unreasonable
work, but a lack of communication
between solicitor and client. My aim in
this two-part article is to identify some of
the common pitfalls that can result in a
reduction to your bill, and look at ways to
avoid them. | should add that the opinions
| express below are my own, not those of
the Law Society.

Solicitors are arguably the most
regulated professionals in the country, so
it is easy to forget that the only thing
required to create a retainer between
solicitor and client is an instruction. When
your client instructs you to carry out
work, you are entitled to be paid.
However, the amount of that payment
depends on the terms of the retainer, and
it is in the communication of those terms
to the client where solicitors often come

l Cases in Brief...

unstuck. The Solicitors Costs Information
& Client Care Code 1999 requires
solicitors to give certain information to
clients. The solicitor's charging structure
must be set out explicitly, whether that
be a fixed fee, an hourly rate or another
arrangement.

It is not always enough simply to send
your standard client care letter. For
example, | have encountered many
situations where a solicitor has taken
instructions at an initial interview and has
agreed with a new client that he will
advise in writing as to the best way to
proceed. The solicitor then carries out
some work, possibly spending several
hours on consideration and research. He
writes to the client with detailed advice
and, at the same time, encloses his terms
of business. The client decides not to
proceed. The solicitor renders his bill.
The client throws up his hands in horror
and says that he wasn't expecting to pay a
bill because he hadn't told the solicitor to
go ahead yet. In this situation, | would
have to recommend to the adjudicator
that a nil certificate be granted. The client
cannot be expected to pay for work

You want how much!?

CPR 44.3(2) reminds us that 'the
general rule is that the unsuccessful party
will be ordered to pay the costs of the
successful party', but when a party has
recovered only 10% of its original claim,
can it be considered to be 'the successful
party?

Originally the Applicants had served draft
particulars of claim indicating that they
were seeking £3.75 million in respect of
damages, costs and interest. The
Defendants denied liability and rejected
the suggestion of mediation on the grounds
that the applicants had not particularised
the claim. Formal particulars of claim were
then served, this time seeking £350,000.00.

Unfortunately for the Applicant, the single
joint expert valued the claim at a mere
£38,000.00. The Applicant then put
forward a Part 36 offer in the sum of
£38,000.00 plus costs. The Defendant

countered with a without prejudice offer
of £38,000.00 but no order for costs. The
parties agreed that the court should be
asked to determine the costs issue.

The Court held that under CPR 44.3, a
party's conduct can be considered when
deciding what order (if any) to make
about costs, and includes under CPR
44.3(5)(d) 'whether a claimant who has
succeeded in his claim, in whole or in
part, exaggerated his claim'.

In this case the Court found that the
Applicants had accepted an offer that
represented only 10 per cent of the
pleaded claim, 'which could not be
regarded as a significant win'. In the
circumstances, the appropriate order was
no order as to costs.

Hooper & Anor v Biddle & Co (A Firm) (2006) Chancery

Division 11.10.2006 [no neutral citation as yet]

carried out before the solicitor's terms
were communicated to him. If you intend
to charge for this kind of preparatory
work before sending a client care letter,
make sure you tell the client your hourly
rate and how much time you intend to
spend, and then complete an attendance
note recording the conversation. It may
seem obvious to you that you do not
intend to work for nothing, but that is not
necessarily clear to the client.

In the next issue of Costs Recovery
News (available by e-mail only - see front
page), | will look at estimates - in my
experience the most common reason for
a reduced remuneration certificate.

Civil Justice Council

Recormmendations No. 3

RECOMMENDATION 3 of the Civil
Justice Council in the Report
“Improved Access to Justice - Funding
Options & Proportionate Costs” was
that the Predictable Costs Scheme
(CPR Part 45 Section Il) should be
extended to include all personal injury
cases in the Fast Track and should
include fixed costs from the pre-action
protocol stage through the post issue
process, including the trial. This was
linked to Recommendation 2 which
recommended an increase in the Fast
Track limit to £25,000.00, with an
optional opt-in for cases up to
£50,000.00 in value. It is recommended
that fixed success fees, fixed/guideline
ATE premiums and fixed/guideline
disbursements should also be part of
the scheme, albeit with a proposed
escape route for exceptional cases.
CPR 45 Section IV has, of course,
already seen the extension of fixed
costs to include employers' liability
claims where the claim is in respect of
bodily injury sustained during the
course of employment and the client
has entered into a CFA.

The Civil Justice Council sees the
further extension of predictable costs
to include fast track personal injury
cases as a logical step and as a way of
filling important gaps left by the
predictable costs schemes already in
place.
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Instructing your costs draftsman - a vital step

TIME is of the essence - if there is likely
to be any significant delay in receiving
the authority for detailed assessment,
there's nothing to stop the file being sent
on, with full details of the costs order, so
that work can begin. Up-to-date time
recording and ledger printouts, together
with disbursement vouchers, need to
accompany the file. Sometimes the trial

Hourly rate reviews
don't hold your breath

bundle will contain all the additional
documentation the costs draftsman
needs. If not, pleadings, reports and
other documents will need to be sent. If
in doubt, send too much, rather than
too little.

We at Deborah Burke Costing Ltd
have a  pro-forma instruction
sheet which is
available via
the ‘Contact Us’
button on our
website (www.
dbcosting.co.uk).
This helps the
fee earner to

NOTHING is definite yet, but
it is rumoured that there will
be no increase in the published
hourly rates with effect from
Ist January 2007. As was
reinforced in the guidance of
Master Hurst in the case of
(Various Claimants v TUI
UK Ltd and others (SCCO
2005) paragraph 58),

published guidelines were

only ever intended to be just
that, guidelines. The upward
reviews in 2001, 2003 and
2005 did make it seem as if,
for once, we could rely on
something in costs happening
to plan! Perhaps not. Well
update you further in the next
issue of Costs Recovery
News, (available via e-mail
only - see front page).

info@fullyfocused.co.uk

Fax no. 01482 672569

visit our website:- www.fullyfocused.co.uk

Contact tel no. 01482 650093
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Costs Recovery News is published by Deborah Burke Costing Limited

Equity House, 47 Burton Street, Melton Mowbray, Leicestershire LEI3 |AF

Copyright: Copying is illegal. If, however, you have any special requirements, please contact us.

Disclaimer: Although all reasonable care has been taken during the publication of this newsletter, no liability is
accepted for any loss or damage caused to any person who relies on any statement or omission in this publication. All
rights reserved. No part of this newsletter may be reproduced, stored or transmitted without the prior written consent

of Deborah Burke Costing Limited.

Back issues: If you would like to receive back issues, please contact us.

set out clear
instructions for

costing the file. Although lengthy
instructions are very seldom necessary,
making sure that the costs draftsman is
aware of all relevant points is vital.
Time and money will be lost if insuffi-
cient information is exchanged at this
stage.

When the file is large or urgent or
complex, we encourage our clients to
ring us before it is sent. Advance
warning gives our team the opportunity
to allocate specific time to the case
and this can often reduce the total
time required to deal with the file. A
good relationship with your costs
draftsman saves time and improves your
costs recovery and, ultimately, your
profit.

-
-
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